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Acting Federal Insurance Administrator's Status and Aaxthority.
B-183012. June 29, 1977. 6 pp.

Decision re: J. Robert Hunter, Acting Insuraace \dainistrator,
Department of Huusing and Urban Levelopaent: Federa) Insurance
Administration; by Blmer B. Staats, Coaptroller General.

Isste Area: Persornel Management arnd Compensation: Coapensation
(305).

Contact: Office cf tha General Counsel: Ganeral Government
Ratters.,

Budget PFunction: General Governaent: Central Personnel
Mananement (305).

Organization Concerned: Dapartaent of Jousing anéd Mrban
Development,

Authnrity: Vacancies Act (5 U.S.C, 3345-3349). 56 Comp. Gen. 117
; B-183012 (1976). 15 sStat. 168. 42 U.S.C. 3533a. 42 Comp.
Gen. 495, 55 Comp. Gen. 109. B-168%24 (1977). 0O.S.
Constitution, art., II, se., 2, cl, 2. 63 Am. Jur. 23 Public
Officers and EBmployeas 504 (1977). 32 Op. Atty. Gen. 139,

The Acting Insurance Administrator's nomination for
Administrator wes vwithérawn Pebruary 23, 1S77. Statutas mandate
position may he held only 30 days thereafter; after March 23,
1977, there was no legal autherity for anyone to serve as Actiig
Insurance Administrator. Subject appnirnted Depity AdmRinistrator
ray £ill vacancy only 30 days until nev Administrator is
confirced. Validity of Insurance Adminigtrator's decisions
during unauthorized tenure may necessitate court resolution.
Navertheless, salary payments will not be recovered, as he was

de facto employee. {Author/DJH)
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O . Acting Federal Insurance Administrator's status

MATTER OF: A6 O ity
g DIGEST: 1. When nomination of incumbent Acting Insurance

Administrator for Administrator's position was

withdrawn by Fresident on February 21, 1977,

and no further noninations made for Senate con-

» . firmation, the position may be filled by an Acting

Administrator only for 30 days thereafter, pur-

suant to Vacancies Act, 5 U,5.C, €§ 3345-3349.

L.fter Msrch 23, 1877, there was no legal authority
i for incumbent or anyone else to serve as Acting
Insurance Acminigtrator,

: 2, Although Acting Insurunce Administraiur was

| appointed Deputy Administrator on May 23, 1977,

; which job requires Deputy. to act in place of Admin-
i istrator during his absence or inability to act,

this duty may not be performed until a new Admin-
futrator hus becn confirmed since maximum statu-
tory period of 50 days {o fill such vacancy under
Vacancies Act has already becen exhausted.

8, Validity of decisiong made by Insurance Admin~
istrator during period he was not authorized to'hLold
position is in Joubt and may have 1o be resclved
ultimately by courts, Secretary ie advised to ratify
those decisions with which she agrees to avoid con~
fusion about their binding effect in future.

4. 1t is not necessary for this Office to recover
salary payrents made to Acting Adniinistrator
during period he was not entitled to hold that
position since incumbent acted with full knowledge
! of Secretary and President and may be considered
i ' a de facto employee, entitled to reasonable value
‘ .of iig services which equates to same amount as
his galary. :

On December 9, 1876, we issued decision B-183012, 56
Comp, Gen, 137, to the Secre{ary, Housing and Urban Develop~
ment (HUD), in which we concluded that the position of Federal
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Insurance Administeptor, established under 42 U,S.C. § 35332
(1070), requires Presidential nomination and Scnate confirmation :
under Article 1I, § 2, Cl. 2 of the Constitution. " We also stated |
that in the deseribed circumstancesn, we did not think it appro-

priatc for ihis Office to take exception to the past paymerits of

compensation to the incumbent Inzurance Administrator who was )
appointed to that position by the Secretory of HUD prior to the :
date of our decision in the beitef that coalirmation was unncces-

gary. However, since the Congress was not ther in session, we

did not objcct to the paynmient of compenssiion to the incy "abant for

& reasonable period of time followinyg the date of the dec.siona

order to afford an opportunity for the President to present him to

the Senate for confirmation to the position of Federal Insurance

Administrator, This is a follow-up ducialon, whick expmines the '
statug of the incumbent Insurance A dministrator from the time of
our previous decision {o date.

On Jenuary 1, 1977, former President FFord submitted the
nomination of the incumbent, Mr. J. Robert Hunter to the Senate, }
President Curter withdrew Mr, Hunter's ncmination on ¥ ebruary 21,
1977. Mr. Hunter, however, continued to gerve as fcting Insarance
Adﬁiniatrator. with conipensation at the Exccutive Level IV pay
scale, :

Accerdiug to a report received from the Secretary, HUD,
dated Muy 2, 1977, it waos deecided, after a departmentsl review
of kir. Bunter's status, and taking into concideration our decision
a3 well ar subscquent events, thet there was no longer legal author-
ity for Mr. Lunter to continue to gerve as Aciing lusurance Adnmin- |
istrator. The report further statcd that she had then” taken action” i
to remove Lir, Hunter from the position and that his name had been
submiticd to the Civil Service Commiasion for the positious of
Deputy Acdministrator,

We are informed that on Moy 4, 1877, the Civil Service Commig-
sion received & request for Mr. Hunter's certification to the position
of Depuiy Administretor, Federal Insurance Adminintration, General
Schedule (GS} pay grade 17. Wce have been told by a Cummiesion
officizl that favorable action on the certification was ¢. . »leted on
Moy 18, and coinmunicated to RUD oa Mry 23, 1977, During the
interim between May 4 and Mey 23, AMir. Hunter continued {o serve
as Acting Administrator. In {act, we undercstand that nir, Hunter
has beea serving as Acting Administrotor at =1l times in question,
pigning decision letters, tasuing regulations, and testifylng before
the Cengress in that capacity.
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" Dnce Congress waa in session and there waz no Presidentfal
nomination for it to consider, the position of Insmirence Adminis~
trator could only be filled temporarily in accordarce with the pro-
visions of the so-cslled "Vacancies Act,”

B U.R.C. § 3346 (1970) providu as follows:

"When an officer of a bureau of an Executive depart-
ment or military department, whose appointment is
not vestsd in the head of the department, dies, re~
migns, or is sick or absent, his first agsistant,

. unless otherwise direcied by the President under gec~
tion 3347 of this title, shall perform the duties of
the office until a puccessgor ta appointed or the
absence or sickness stops." ot

i 8 U.5.C. § 3348 provides that a vacancy caused by death or resigna-
tion may be filled temporarily nnder section 3348 for; 1 not mere than
30 Jays. Bection 3340 provides that a temporary appointment desig~-
nation, or agsignment of onz ofilces to perform the duties of another
under section 3348 may rot be made otherwise than as provided by
that section, except to fill a vacancy occurring during a recess of the
Senate.

i All the cited sections are c :rived from the Act of July 23, 1368,
ch, 227, 15 Stat. 168, The legislative hiatory of the Act makes it
clear that the provisions now codified a8 sectiong 3345 through 3348
of title 5 were intended to pr~:lale unreasonable delays in submitting
nominations for offices aubjet-r, to Saste confirmation. In a debute
recorded in the Congressional Glébe of IFebruary 14, 1868, when
the original Act was being conaidered, a Member of the sponsoring

" Committee, Mr, Trumbull, complained that under preaoent law~-

"a » % he [the Preaident] ia authorized to
supply thiose vacancies for gix months without
submitting the name= of a person for that purpose
to the Senate; and it was thought by the Committee
to be an unreasonable length of time, and hence
they have limited it by this bill to thirty days."

The period of time was changed by floor amendinent to 10 days, but
increased to 30 days by the Act of ¥ebruary 6, 1851, which is the time
limit now found in section 3348, supra.

We ncte that the position of Ingurance Administrator has been with-
out & nomince for 4 months already. This appears to be precisely the
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sort of "unreasonable' delay the statute was enected to prevent,

In the absence of any other statutory authority to fill the poaition
on a temporary basis outside the Vacancies Act, we conclude that
the 30-day limit is applicable, and began to yun on February 22,
1877, the day after the President withdrew Mr, Hunter's nomina-
tion, - Thus, from March 24, 1977, ¢n date, there was no legal
authority for anyone to perform the duties of the Insurance Admin~
istrator except the Secretary hereelf, in whom, by statute, all

the Administratr.r's functions are vested,

In informal discuesions with HUD, prior to ita decision to create
the positinon of Deputy Adminigtrator, it was argued that the Secre~
tary has broad suthority to delegate any or all of her functicns to
+ .bordinate employees, (42 U.S,C. 3535(d)) ond therefore it was
permigaible for her to delegate all the functions relating to the
insurance programs of HUD to Mr. Hunter in saome capacity other
than se Acting Administrator, We concede that a literal reading
of the statute would permit the Secretary to refuse t{o give even a
properly appointed Adminiatrator any of the duties thai would
normally seem appropriate to his office. However, in this case,
she Las alrcady delegated the duties tc an Adminiatrator, and made
made them part of his job description. Orice the period in which
he may legally perform those duties has expired, any redelegation
to another position--particularly if the other position is ocrupicd by
the same man who can no longer serve as Administrator~-\sould seern
a patent circumvention of the Vacancies Act,

We next consider Mr. Hunter's status as Deputy Administrator,
which began, as previously noted, on May 23, 1877, A aimilar
position was certified by the Civil Service Commnilssion on June 29,
1976, but was cancelled on January 10,:1977. The dutizs and respon-
sibilities which are the same both for the previously established
position and the current position, include the following:

"The Deputy Administrator for Federal Insurance
Administration assists the Administrator in the
performance of all of hip duties and reSponaibilitxes
and in general, is authorized to act for him both
coneurrently and in his sabsence. He participates
with the Administrator in directing and coordinating
cthe Departmenti's activities with respect to the many
major programs and responsgibilities assigned to the
Administrator, "

As indicated by the position description, the Deputy Admliuistrator
may -ct tor the Administrator in the Aduiicistrator's abgsence., The
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foregoing appears to contemplate a situstion in which there i a
duly appointed Administrator who may be absent and unable to per-
form his duties for various reasons, including travel, sickness,
etc, This is a duty commonly assigned to deputies or first assis-
tanta throughout the Government and 18 certainly not objectionable

per sc, However, since the time has long since expired when any-

onc~-whatever his title--may serve as Acting Administraior,

Mr hinter may nat perform that part of hia duties.

We are mindful of the practical difficulties of being forced to

sun a program with no one at the head to make decisions. Until the

President gubmits a nomiination to the Senate, however, guch
decipions can only be made legally by the Secrefary.

We hare received a number of inquiries from members of the
insurance industry and others gs to the legality nnd binding effect
of regulations issued and other decisions rasde by Mr. Hunter as
Acting Adminlstrator during the period he was not authorized to
hold that position,

In general, we have held that acts performed while a person
is serving in a de facto status, are as valid and cf{fectusl ingofar
as they concern the public and the rights of third persons as though
3: welxl-‘e an officer de jure., 42 Comp. Gen, 485 (1863) and citstions
arein,

A de facto officer or employee is one who performs the duties
of on office or.position with apparent right and under color of an
appollitment and claim of title to such office or position, Whcere
there ia an‘office or position to be filled, and one acting under
color of authority fills the office or posivion and performs its duties,
his actions are thcse of a de facto officer or employee, See deci-
sion 13-188424, March 22,1977, aud decisions cited therein. With
regard to defective or invalid appointments, the general rule is
stated in 63 Am. Jr. 2d Public Officers und Employees § 504 (1972)
as followss

"The general rule im that when an official person or
body has apparent authority to appoint to public office,
and apparently exercisca such authdrity, and the per-
son so appointed enters on such office, and performs

its duties, he will be an officer de facto, notwithsetanding
that there was want of power to appoirt in the body or
peraon who professed to do =o * * #, "

In the aforementioned case, however, the occupancy of the position
was not {tself preciuded by statute; it was only the individual incumbent
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-who had not been validly appointe.| to the position. Court cases

on this question are uiso aparse, zlthough we feel that ultimately

' the questions rsised by the insurance industry spokesmen will have

to be resolved Jn that forum,. We tend to agree with the Attorney
General who, in 1920, warned the Department of Gtate, which had
beer. without a Secretary of State for a numuoer of days, thate~

"« # * Subsequent to such temporary occupancy
of said Office and prior to confirmation by the Scnate
of a successor nominrated for the Office, it was uafer :
for the officers of the Department of State not to take ’
ection in any case out of which i2gal rights mlgnt arise
which would be subject to review by the courts. "
32 Op. Attyc Gen. 138.

It is too late now to offer the sume ndvice to HUD. We suggest that
the Secretary congider rnt’fication of those actions and decisions

of Mr, Hunter with which she agrees, to evoid any further confusion
as to their binding effect, .

¥ inally. with respcet to Mr. Huntext!{) perconal gitiiation, he was

not, as previously discussed, legally occ upylng the pogaition of Insur-
ance Administrator or Acting Adminiatrafor from March 23, 1877, on,
and was not, as we underatand it, appointed to any other position in
HUD until May 23, 1877, when he became Deputy Administrator.
Therefcre, he was not entitled to receive salary and relatéd benefits
from the Dcpartrnent. However, we cannot consider Mr, Hunter o
usurper, devoid of any color of authority. At all times relevant he
performed the duties of the office of Insurance Administrator with
the knowledge and apparent ncquiescence of the Secretary and the
Prepident, In our view, he meeta the definition of a de facto offi-
cer r - employee, discuised supra, and would be entifled o receive
the easonable value of uis scrvices, which we believe is compensa~
tion at the Executive Level IV pay scale. See §5 Comp. Gen, 109,
supra. It is therefore not necessary for uas to take action to recover

e salary paid to Mr. Hunter in the past, Since Muy 23, 1977, he
can only be compensated at the GS-17 level estgblisghed for his new
position as Deputy Administrator.

BIGNTD) EIMER B STAARTD

Cdmptroller General
of the United States






